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even a possible outline of a theory upon which a definition of crime 
could be framed. Such a definition, however, is the very first thing 
that we need. 

The second thing, which has not been touched upon to-day, is the 
reform to some extent of the criminal law itself. We have had the 
procedure discussed to-day, and the need of a definition of crime. 
But both of these would practically be useless unless we can by a study 
of the principles of our criminal law arrive at, or create, I will say, 
some real scientific system of criminal law. That is one thing that the 
Anglo-American's mind has not yet set itself to. I suppose that as a 
race we are not primarily a scientific people. In the absence of a sci- 
entific spirit we like to think of ourselves as practical. But even as a 
practical people we have certainly failed in the realm of criminal law. 
Anybody can see to-day, whether he practises in the criminal court or 
does not practise at all, that the criminal law in this country is not 
satisfactorily administered. If we consider the criminal law as a sci- 
ence, which we who profess to teach it at any rate like to do, certainly 
it is not satisfactory. No science could be more unsatisfactory. We 
have rules in one department of the criminal law which vary from or 
are in direct opposition to the rules in another department. We first 
administer the one and then administer the other. When we come to 
apply both at the same time we compromise, shutting our eyes to the 
fact that we have ignored one or both rules that we professed to be 
following. If we consider law not as a science, but as a business, we 
are no better off. What modern business could exist with the meager 
results obtained for the expense and time that our administration of 
the criminal law shows ? 

It seems to me that one of the great things to be done for the 
criminal law is to make a basic scientific study of the whole subject of 
substantive criminal law, a study informed not only with a knowledge 
of the past, but with the new light that the continental jurists and 
criminologists of the last ten years have shed on the subject. 

ADDRESSES AT THE CONFERENCE DINNER 

Mr. William M. Ivins, Toastmaster: 

It is nothing less than surprising that we here to-night, on a hot 
summer evening, should have gathered together some four or five hun- 
dred men and women for the purpose of taking part in a discussion of 
our criminal law. 

I wonder how often people stop to realize how large a part, how 
tremendous a part, how essential a part, of our actual government is 
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carried on in just such meetings as this and in just such meetings as 
we have been having at the university yesterday and to-day. 

We have a written constitution ; we have a legal theoretical form of 
government, but as a matter of fact if we were not primarily a self- 
governing people , this written form of government would be as useless 
to us as a text from Hindu scripture ; for we are governed by public 
opinion and we make that opinion. 

If public opinion be the opinion of that part of the public which 
feels and of no other part of the public , then I fear our republic is 
doomed ; if on the other hand public opinion be the opinion of that 
part of the public which thinks, and does not merely make various in- 
coherent noises which it calls thinking, then our republic has every 
chance for growth and development and permanency. 

That we should sit together, men and women, seriously willing to 
listen to the discussion of great fundamental problems, some of which 
are highly technical in their nature, and all of which are extremely 
difficult from the point of view of administrative efficiency is in itself 
of no small significance. If we are willing to discuss these things 
together, to make among ourselves an opinion, to qualify ourselves as 
quasi- public officers, to make of ourselves a part of the great permanent 
general committee of the people, then we are doing something which 
I believe is really of far more importance than nine-tenths of the jang- 
ling and the wrangling and the tangling of the mob, or of the series of 
legislative committees that we call our Congress. 

Probably the most noteworthy and the most interesting of all the 
things that grow out of a discussion such as we have been having is the 
recognition of the dependence of the solution of each one of our prob- 
lems upon the solution of every other of our problems, and it is this 
interdependence which makes our work so peculiarly and so gravely 
difficult. One of the things that leads us aside is that we constantly 
regard the subject from but one point on the periphery without regard 
to the whole of its surface and generally without regard to the center. 

For instance , we are to-day confronted by the necessity for recogniz- 
ing the truth of what Dean Kirchwey said regarding the fact that when 
our federal government was first formed we were not free, we were not 
democratic, and we had no proper government whatever. Neverthe- 
less, the old tradition and the worship of the constitution of 1787 as 
originally written confront us at all times, and have come to be not 
only the small coin but the large medium of exchange of the dema- 
gogue. As a matter of fact, the constitution of the United States ex- 
isted as written for but one moment, and that was the moment between 
its adoption and its being put into practise. 
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The instant the constitution was put into effect, by virtue of the law 
which is the life of the law itself, there had of necessity to be appli- 
cations, and that means interpretations and that means growth and 
change , and the result of it all is that our written constitution is no 
longer our real constitution. Our written constitution is overlaid and 
has been replaced by an unwritten constitution, and that unwritten 
constitution grows and changes with the growth and changes of society. 
Our courts and our legislatures are the medium of that growth. If this 
were not so our constitution would be an instrument of strangulation 
instead of a vital reflex of a tremendous national life. 

We habitually overlook the fact that there is a natural constitution of 
society, which can be studied as any sociological or biological problem 
can be studied, and that this natural constitution has no natural relation 
whatever to any written constitution. I had occasion to remark yes- 
terday to my professional friends at Columbia that for two thousand 
years or more we have been repeating the statement that man is a 
political animal, that is, a social animal. Aristotle said it, St. Thomas 
said it and Montesquieu said it — and why shouldn't we say it? And 
yet if there is any one thing that is true about man it is that he is not 
a social animal, but purely and distinctly a gregarious animal, and as a 
gregarious animal he organizes his society by virtue of the rules of a 
natural constitution. 

Every man belongs to many societies, of which the state is only one. 
He is, a member of his church , and his interest as a member of his 
church may not be identical with his theory of his interest as a member 
of the state. He is a member of his political party, and he, fortunate 
being, may know why he is member of one party as distinguished from 
another, but in any case his action as a member of society is governed 
more largely by his membership in his party than it is by his member- 
ship in the state as a citizen. He is a member of his profession ; he is 
a member of his club ; he is a member of his regiment ; he is a member 
of his athletic association. 

We had to wait hundreds of years for Professor Schmoller of Berlin 
to bring out clearly and distinctly this natural constitution of society. 
We habitually disregard it, and because there is a state which is gov- 
erned by a constitution of its own , we come to believe that somehow or 
other this state, which is only one of our societies, may eliminate all the 
other societies or disregard them. The moment the state undertakes 
to do that, that moment the state fails in its function. It is destroyed. 

Here is the essential difficulty of the whole scheme. Each man in 
each group is supposed to have the largest measure of freedom con- 
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sistent with the life of the group. Each group is supposed to have the 
largest measure of freedom consistent with the development of the 
larger group. But suppose there develops in society a group which is 
so powerful that it removes itself from the control of the state and 
threatens the state itself. Then you have the tremendous problem 
which we have now before us in respect to the control by government 
of our large trusts, and the tremendous problem as to how far a group 
as such is criminal, how far the individual is a criminal, and what acts 
may by mere declaration of congress be made criminal. 

In the state to-day — and by the state I mean the nation , for I regard 
our states as having come to be only geographical divisions for local 
self-government — we have but one people, we have but one territory, 
we have but one language, and we shall ultimately have but one com- 
mon law. This national state is being governed by men only two of 
whom are elected, namely, the President of the United States and the 
members of congress, while all the rest are appointed. The result is 
that we are getting a successful and efficient government. In our states 
and cities we have an entirely different form of government, in which 
we elect every one from the coroner and the justice of the peace to the 
mayor and the governor. This latter form of government is breaking 
down completely and failing utterly to cope with the smaller problems, 
while the federal government, because of its constitution, is able to 
deal successfully with the larger one. 

Let us come back for one moment to the dangerous conflict between 
the courts and one of the groups which threatens the supremacy of the 
state as a whole — I mean the great trusts. 

What we are now trying to do is to secure from the Supreme Court 
of the United States a clear-cut determination of the relation between 
the trusts and the state. Otherwise they may outgrow the power of a 
merely obstructive government and bring about the same negation of 
government to which Dean Kirchwey referred. 

In conclusion let me point out one further fact, namely, that we are 
making criminals by legislation, that we have criminality by legislation, 
instead of criminality by all of the standards of history and ethics. 
Our legislatures are under the control of our politicians ; our politicians, 
generally speaking, are under the control of certain particular social 
groups which in turn are under control, and these legislatures, which 
have no continuity of individual membership make, or think they make, 
law, as a hardware man makes nails. But they are mistaken. Society 
itself is threatened frequently at its most central point by certain 
crimes, which are distinguishable strictly as political crimes, and 
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which are crimes not only because they violate the mandates of 
honesty, but because they really and treasonably and seditiously 
threaten the state ; but these most dangerous of all crimes are 
the last to be penalized by the legislatures, and when penalized are 
the most difficult and the last to be enforced. 

Our problems are no small ones. I suggest some of them and it 
will be for others to propose solutions. 

Professor George W. Kirchwey, Columbia University: 

I plead guilty to the charge of the toastmaster of having been con- 
cerned in bringing you here to-night, and thus hope to avoid some of 
the extremer penalties of the criminal law. 

It is true, as he said, that I, along with him, am merely a stop-gap, 
intended to occupy as much time as you will tolerate me in occupying 
until the hero of the occasion presents himself [referring to the Presi- 
dent of the United States] . I suppose I was called to this task because 
of my vocation. No academic lecture fills the bill unless it is at least 
sixty minutes in length. As I stand here, with the habits of my pro- 
fessorial experience upon me, in this body of practical people, I am 
reminded irresistibly of that characterization of the professor in which 
the late James Anthony Froude indulged before he himself had become 
a professor. "The professor," said he, " is a man who lives and 
moves and has his being in that ambiguous realm which lies somewhere 
between the world of pure thought and the world of practical affairs. " 
Perhaps, then, you will conceive of me as standing with one foot in the 
world of practical affairs, and with the other as cautiously treading the 
interstellar spaces where the lightnings of pure thought play. I realize 
the dangers of the attitude and the possibility of short-circuiting the 
universe , but I hope to avoid that final catastrophe at least until I 
have completed my remarks. 

I have been much instructed by this series of conferences during the 
last two days. I am inclined to make a confession — to betray a secret 
of the academic prison-house. Even in this public gathering I admit 
that the professor is the person who principally does the learning at our 
institutions of learning. I have had some hope of developing myself 
and of seeing my faculty develop into lawyers, and yet we do not even 
pretend to convert our students into leaders of the bar through the ex- 
perience of the class-room. 

I have studied this ingenious device of the exchange professor, of 
whom we hear so much nowadays, and I have come to the conclusion 
that the person who profits primarily, if not wholly, is the exchange 
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professor. He comes to America, or he goes to Berlin or Paris, and 
he returns home with his eyes opened, his horizon widened. He has 
discovered that the sun does not rise and set in the little community 
in which he plays his part. He has become an apostle of a new cul- 
ture, and has acquired a new utility by the time he gets home. 

And so I am inclined to believe that those who have actively par- 
ticipated in this conference have the most reason to congratulate them- 
selves upon it. At any rate, I will confess that the papers to which I 
have listened, and even my own modest participation in the perform- 
ances, have together given me much food for fruitful reflection. That 
reflection has been so fruitful and , to me , who am a dispassionate judge , 
so convincing, that I almost wish it had fallen to my lot to be the last 
speaker in order that I might in more senses than one say the final 
word, — also that I might escape promptly after I had said it. 

The reflections engendered in me have been of such a nature that if 
my distinguished friend the President of the United States were present, 
and he were animated by the passions that animate some of our public 
men, I might be accused of sedition, of treason. 

It was Voltaire who made the perfectly obvious discovery that the 
Holy Roman Empire was neither holy, nor Roman, nor an empire. I 
wonder if there will not some day , far from now, arise a man who, with 
the same penetrating vision into the past, will announce the equally 
obvious discovery that the great government of a free democracy in 
America in the beginning of the twentieth century was neither free, nor 
a democracy, nor a government. 

I will leave to others — to our toastmaster, to our distinguished guest 
Mr. Heney — the discussion of the questions whether we, the people, 
are in fact a democracy , and whether we are in fact free , and will con- 
fine myself to the remaining question, namely, whether what we call our 
government is in fact a government. Perhaps it is just as well that the 
President is not here yet — just as well for me. 

The essential functions of government, what are usually conceded to 
be the primary functions, are three — the maintenance of domestic order 
through the repression of crime, the making of war and the provision 
of a medium of exchange through the monopoly of coinage. 

Now, the progress of civilization, the development of the industrial 
state side by side with the political state on which we continue to keep 
our eyes fastened, has insidiously robbed the government of the third 
of these functions. The great business of exchange as carried on now 
is carried on without the aid of the government. It is true that the 
government still goes through the empty form of stamping a certain 
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impression on a certain minimum amount of gold or silver, and I be- 
lieve still stamps upon that coin the legend, " In God we trust," and 
yet everybody knows that the great business of the world is conducted 
with but the slighest reference to that metallic medium of exchange. 
The commercial world has created its own medium of exchange, many- 
fold greater in volume and importance than that which is still perfunc- 
torily supplied by the government. 

The government still makes war, but we are about to deprive our 
official hierarchy of that high and exclusive privilege. The same con- 
ditions which have transferred the money-making power from the state 
to the commercial community have transferred the war-making power 
from the state to the commercial community. Our wars to-day are 
commercial wars, and it is the great financier, the man of commerce, 
who determines whether or not there shall be wars of the old-fashioned 
kind , whether he will or will not call upon the government to lend him 
its aid in prosecuting his commercial wars. Very soon he will be able 
to dispense with the assistance of the government entirely, and then 
this most ancient and venerated function of the state will also lapse 
into innocuous desuetude. Doubtless we shall continue to build batde- 
ships and to equip armies for a very long time, just as the English con- 
tinue to crown kings for a very long time after they have become superflu- 
ous. But this should not blind us to the change which is coming over the 
face of the world. 

There remains the third, central function of the government, that, 
namely, of maintaining domestic order through the repression of crime. 
Well, if anybody believes that the government is performing that func- 
tion and performing it satisfactorily he should have attended the confer- 
rences of the last two days. Nothing has been made clearer than that 
the administration of criminal justice has proved to be a lamentable 
failure. There have been multitudinous illustrations given of that fact, 
though the one portentous fact which stamps itself upon the memory is 
the fact that crime is not diminishing in any civilized country, but 
that it is, even in our favored land, relatively to the population , actually 
increasing. Especially is this true of crimes of magnitude, crimes of 
violence, crimes at which all the repressive force of the state has for 
centuries been directed. 

Government, then, has been superseded in the function of providing 
the medium of exchange. It is rapidly being superseded as the war- 
making power. It has failed in its efforts to repress crime. What 
then remains for it to do? 

This is not the place to discuss the true end or the possibilities of 
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government in the modern state. A new school of political philoso- 
phers has arisen who would transfer to the government most of the 
functions which men have heretofore performed by voluntary, asso- 
ciated effort, and this school seems now to be in the ascendent. 
Frankly, I cannot say that I am convinced that our political organs, 
which have made such a poor showing in the performance of the in- 
herited functions of the state, have any particular competence for deal- 
ing with the newer functions which they are gradually assuming. I see 
no reason to believe, for example, that the efforts of the government, 
whether at Albany or at Washington, to regulate the industries of the 
country, have been very reassuring on this point. 

Perhaps I may be permitted to say parenthetically and reassuringly 
that the government need not assume all these novel duties merely for 
the sake of justifying its existence. It will be permitted to run on in- 
definitely even after it has ceased to perform any really useful function. 
We continue to bow down to our idols long after we have ceased to 
believe in them, just as we continue to believe in them long after they 
have ceased to work miracles. 

What I would in all seriousness urge is that we wean ourselves from 
the habit of looking to governmental agencies for securing all the good 
ends of life ; that we recognize the imperfections — the ineradicable 
imperfections — of the state as an organ of social amelioration and that 
we revert to the good old practise of our fathers of doing for ourselves, 
by individual and associated effort, what lies in our power to do — and 
that, I venture to say, is everything. 

What is left, then, for the state to do in the direction of criminal-law 
reform? Have we in our discussion of the defects of the criminal law 
and procedure during this two days' conference been wasting our time? 
I should hate to believe that. I am inclined to think that the govern- 
ment may well heed our suggestions. But you will observe that most 
of these suggestions are for the removal of obstructions which the state 
has itself created or has permitted to grow up and embarrass its own 
administration of the criminal law. Let the state, then, cease to mul- 
tiply causes of offense. Let it simplify and expedite the procedure of 
its courts ; let it attempt no impossible tasks of repression of sinful prac- 
tises, but let it clarify its vision as to what constitutes crime, and let it 
deal with offenders, not in a sentimental — I will not even say a humane 
— but in a rational, scientific spirit, having reference not so much to 
the offense committed as to the fitness of the offender for an ordered 
social life. After all, there is no immediate danger that the state will 
lose its function of administering criminal justice. If it will only dis- 
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continue the practise of manufacturing habitual criminals out of casual 
offenders and of converting our delinquent children into hardened 
criminals and enemies of society, it will have its hands full for some 
time to come. 

But there is more for us to do. When the wise man who presides 
over this meeting and who has learned the secret of reading the 
thoughts and hearts of his fellowmen, spoke as he did of the extent to 
which the real government of human affairs was coming more and more 
to be exercised by society at large, I feared that he had stolen from 
me the whole line of thought with which I came laden to this audience. 
But I have not allowed that fear to deter me from pressing the lesson 
home to you. 

Truly, it is not only liberty that we owe to the eternal vigilance of 
the citizens. It is all the priceless possessions of political and social 
life. The real achievements of society, the real forward movement of 
humanity, are the result of individual and associated social effort — 
not made, usually, under government auspices, but often, too often in 
the face of official obstruction, and perhaps succeeding best when left 
severely alone by the government. 

There, I venture to say, is the great field of effort and the great 
ground for hope, for those who look forward to a radical cure in exist- 
ing conditions. Those conditions are, it must be confessed, an almost 
inevitable result of the constitution of the modern politically organized 
state , acting as it must through officials chosen on every other ground 
but that of their expert knowledge. Thus organized, it is almost inevi- 
table that the state should deal at arm's length with the problems of 
delinquency and correction, that it should deal with crime after crime 
has been committed and that it should therefore fail utterly in its age- 
long effort to protect society from outrage and rapine. 

But to us is committed the power, as well as the high privilege, of 
dealing with the offense before the offense cometh ; — woe unto us if 
we once permit the offense to come — and that end we may, by such 
associated effort as our gathering here to-night represents, hope in the 
course of time to accomplish. As I have said, it seems to me that but 
little can be hoped from the government in the way either of repression 
or of the avoidance of crime ; but much can be hoped , everything can 
be hoped from such an agency of social betterment as has been launched 
here during these two days, in the way of suppression of the evil in 
our social life through the avoidance of that evil. 

This may, indeed (and we may as well face the fact) , in the long 
run involve the reconstruction of our present social and industrial 
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order. I am no prophet, and I cannot predict what form that reor- 
ganization will take on or when it will occur; but that the existing 
condition of affairs is as intolerable, as impossible, from the point of 
view of the ordinary citizen as of the humanitarian, from that of the 
criminal judge as of the social philosopher, is now everywhere con- 
ceded. The existing order has no longer a defender. 

But, however it may come about, it is at its inception that the tide 
of crime must be stayed and not after it has acquired the momentum 
with which it incessantly sweeps up and threatens to overwhelm our 
civilization. And, as I have said, it is to us — not to the state, not to 
the government — to us as individuals and still more as fellow members 
of the great corporation of civilized society, that there has been com- 
mitted the high and difficult, but yet entirely possible, task of control- 
ing crime at its very source, by dealing with the individual, with child- 
hood and with the home, there shaping the citizenship of the future. 
And it is thus that we shall in time to come rob the state of the last 
of its ancient functions, that of administering criminal justice. 

That, ladies and gentlemen, is the whole of my message, and, to 
quote the words of a distinguished American patriot of an earlier day, 
'If that be treason, make the most of it." 

Mr. Francis J. Heney : 

It has been said in effect this evening that the criminal laws are all 
right, and that only a vigorous prosecutor is needed. I used to think 
that myself; I was quite well persuaded that any vigorous, aggressive, 
honest district attorney anywhere could enforce the law. That was at 
a time, however, when I believed that men and women like yourselves 
in this country all desired to see the laws enforced. I have learned 
better. I have found out that we all believe that crime should be 
punished in the abstract — -because crime is never committed in the 
abstract. The test comes when a friend or a fellow director on the 
board or in the bank, or a brother, or even a next-door neighbor, has 
committed a crime, and one is called upon to exercise some responsi- 
bility as an individual. I say the test then comes as to whether you 
really believe that the criminal laws ought to be enforced. 

When I was prosecuting land-fraud cases in Portland, Oregon, the 
attorney for one of the great transcontinental roads delivered an address 
at a prayer meeting, and stated that it was wrong to come into Oregon 
and prosecute some of her best citizens , for merely acquiring land from 
the government, when as a matter of fact the government had a wrong 
policy in regard to its public lands. The sawmills and lumber com- 
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panies of Oregon, he said, could not operate if the people honestly 
obeyed the law against fraudulent acquisition of timber-land, and the 
greatest industry of Oregon would be destroyed. Consequently it was 
all right to commit that sort of crime, and all wrong to prosecute it. 
In San Francisco, however, where there were few men interested in 
the fraudulent acquisition of lands in Oregon, I found the prosecu- 
tions popular ; but when I began prosecuting important men in San 
Francisco for breaking the law there, my prosecutions became unpopu- 
lar. It is no different here. You applaud prosecutions in San Fran- 
cisco, but I firmly believe that if I were to undertake the same work in 
New York and to prosecute the same class of men as in San Francisco, 
many of you would refuse to dine with me. 

While I am in full sympathy with the idea that in order to cure 
crime we must remove causes rather than doctor symptoms, yet I shall 
address myself this evening to doctoring symptoms. For, as has 
already been said, the removal of the cause is a long, hard difficult 
task, and most of you will get tired and stop working at it, whereas the 
symptom cure, if effective, produces a rapid recovery of the patient, 
and you will not get tired too soon to apply the remedy. 

Before we can think of remedies, however, we have to know some- 
thing about causes. Shakespeare suggests that the first step in reform- 
ing the criminal law would be to hang all the lawyers. It would not 
be a very bad thing to do. It would have considerable effect. One 
of the crimes against society which most lawyers commit frequently is 
that of persuading people generally and juries particularly that the pre- 
sumption of innocence should prevail, that you must always believe a 
man innocent until after the prosecution has succeeded in getting 
twelve men to say that he is guilty. It makes no difference how much 
money is being spent to bribe juries to decide the other way, how 
much is being spent through newspapers to confuse public opinion in 
regard to the crime, how much is being spent to convince the public 
that the district attorney is really the man on trial. In spite of all this 
one must continue to believe in the innocence of the man charged 
with crime by the grand jury. 

I say that there is no such duty on your part. On the contrary, 
every appellate court in this union has time and again declared that 
for all purposes except as a rule of evidence at the trial, an indictment 
raises a strong presumption of guilt. And yet in San Francisco, a lady 
from the east who was visiting there , had to ask one of her friends as a 
matter of social ethics when she was to draw the line. She had noticed 
that it was not after the indictment. She did not know whether it ought 
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to come after conviction, or to wait until after the appellate court had 
confirmed the conviction. Presumption of innocence as a rule of evi- 
dence is to-day one of the most ridiculous and illogical rules any civi- 
lized nation ever attempted to keep up. I believe I can demonstrate 
that without appealing to Jeremy Bentham for help ; he certainly de- 
monstrated it. When a prima facie case has been made out against 
the defendant I believe that it raises a strong probability of his guilt ; 
but nevertheless, the jury is not to presume anything frcm the fact that 
he remains silent, when represented by eminent counsel, of whose health 
burglars and murderers inquire before committing crime. That is an- 
other one of the things that we ought to get rid of. No country except 
the English-speaking ones acts on the idea that a defendant should not 
furnish evidence against himself. 

In San Francisco we found many other features of the criminal law 
that demanded reform. Under the California procedure, a man, if he 
has been indicted without having been previously held by a magistrate 
to answer for the alleged offense, may have the grand jury summoned 
into court and examined as to whether one of them did not have a bias 
or prejudice. It was the defendant Abe Ruef who summoned the 
grand jury into court and examined them for a period of several 
weeks to discover whether or not one of them did not have a bias or a 
prejudice at the time he acted on the grand jury in returning the in- 
diotment. Had it been found that any one of the grand jurois out 
of the twenty- three had a bias, even though it were in favor of the 
defendant, that would have sufficed to set aside the indictment. If the 
bias existed, it was immaterial which way it was. 

Again, jurors may be examined at too great length by attorneys for 
the state and for the defendant. We examined something like 
thirty- two hundred jurors, I believe, in one case in open court. We 
were three months in getting a jury, and then two months trying the 
case. Then there was a disagreement of the jury. By that time 
everybody was tired and the people decided to retire the district 
attorney from office , so that the defendants found themselves thereafter 
in the position of one of Colonel Roosevelt's Rough Riders, who tele- 
graphed him one day while he was President: "They have arrested 
me for murder. I am in a pretty bad fix. Can you help me out? " 
While the colonel had the matter under advisement he got a second 
telegram; "Never mind. It is all right; we have elected our own 
district attorney." It is a simple remedy and an efficacious one. 

Another difficulty in California arose, not from the fact that the 
judges did not have sufficient power to compel respect for their actions, 
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but from the fact that the people had no say in selecting the judges. 
Under a form of political machinery which delivered over to a gentle- 
man by the name of Abe Ruef , and to another gentleman by the name 
of W. F. Herron, who was attorney for the Southern Pacific Railroad, 
the power of naming all the judges upon all the tickets, so that the 
voters could take their choice, we were put in a position where we found 
that the rights of the people were not safe. A graft mayor by the 
name of Schmitz had been convicted by a trial jury, before an honest 
and upright judge, and the conviction was reversed by a railroad- 
dominated court, upon the ground that the indictment failed to allege 
that Schmitz was mayor of San Francisco at the time the alleged ex- 
tortion was committed, and that, notwithstanding the fact that the 
penal code of California at that time expressly stated and now states 
that no matter shall be alleged in an indictment of which courts may 
take judicial notice. The plea was put forward by Chief Justice 
Beatty extra- judicially — and by that I mean, was put forward in a 
newspaper article defending the decision — that the court could not 
take judicial notice of who was mayor of San Francisco. 

I think I have demonstrated in a reply that the statutes expressly 
directed that the courts should take judicial notice of who occupied 
each and every state office, and that in another section of the code, all 
of which had to be read together, a definition was given of state officers 
which included mayors of cities. 

I could go on all night telling you about our difficulties in different 
cases; but one great difficulty that this country will have to face, if 
we are to stamp out corruption in our large cities, is the private owner- 
ship of public utilities. The corruption which is undermining the very 
foundations of government in this country, the corruption which starts 
with bribery of your public servants, and which leads to your best citi- 
zens aiding that sort of crime at their firesides, and in their best clubs, — 
that corruption and that crime , I say as a result of my experience and 
my investigations in San Francisco, and an examination of what has 
been done in Pittsburgh, St. Louis and in other parts of this country, — 
that crime starts with the private ownership of public utilities. 

I am not a socialist, and I care nothing about public ownership of 
public utilities, but if these men are right when tbey say that bribery 
always has existed and always must exist to protect public utilities, when 
they tell me that they must therefore aid that bribery, and protect the 
bribers even to the extent of raising their salaries and putting behind 
them all the influence of the corporation to prevent conviction, and 
conducting a campaign of vilification and abuse against the public 
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prosecutor in order to put him on trial before the people and confuse 
the issues, — I say, if there is no way in which that sort of thing can be 
stopped other than through municipal ownership of public utilities, 
then we shall have to take over the public utilities and learn to manage 
them ourselves. 

That situation exists in every large city of the United States, and it 
accounts for the fact that the political boss in your large cities has one 
hand in the grasp of the public-utility-corporation owners, who in turn 
are backed by the banks, influencing in turn their depositors among 
business men. The boss has his other hand in the grasp of the men 
who are living upon the degradation and ruin of womanhood. So you 
find it in San Francisco, and so you will find it in New York. If you 
take a vote in the fashionable quarter you will find that it is for the 
same identical public officer that is voted for in the Tenderloin, nine 
times out of ten. You say, " No," and I point you to your records. 
Take your votes, and investigate them, and I am prepared to say now 
that you will undoubtedly find that year after year that has been the 
case right here in New Yprk ; not always, but very often. 

In San Francisco that was the case just two years ago ; and notwith- 
standing the fact that Abe Ruef is in jail, the prosecutions there have 
been an utter failure. They have been utterly wanting in deterrent 
effect. To-day we have a more corrupt administration in San Francisco 
than we ever had during the time of Abe Ruef and Schmitz, and yet 
the prison door has closed on Ruef only within the last three months. 
Why is it? Because the public-utility corporations during a period of 
three years spent at least three millions of dollars corrupting the public 
mind with reference to the prosecutions and trial ; accusing Mr. Rudolph 
Spreckels, that public -spirited citizen who supplied the funds with 
which we conducted those prosecutions, putting him on trial and accus- 
ing him of having started them solely for the purpose of obtaining 
ownership of. the Union Railroad. There is no way of combating those 
charges ; no way of reaching that large public which reads the news- 
papers and absorbs their views. The result has been accomplished by 
the expenditure of large sums of money, by hiring practically every 
weekly newspaper, including the Argonaut, which has a good standing 
here in the east as a literary publication, by purchasing the papers — 
and when I say purchasing, I am prepared to prove it with legal evi- 
dence — purchasing them to help corrupt the public mind to the end 
that wealthy criminals may not be successfully prosecuted. 

Mr. Patrick Calhoun stated to a friend of mine twelve years ago that 
Wall Street would have to learn that public opinion can be controlled 
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as easily as business in any line can be formed into a trust. That theory 
he put into practical operation in San Francisco. It took something 
like two and a half years of constant misrepresentation, but it finally 
succeeded. What is the result in criminal cases? You must get your 
jury from the people ; the prosecution has no right to a change of venue. 
With public opinion in the condition existing there, with so many people 
biased and prejudiced, you cannot convict, and the great criminals go 
free. The underlying cause in San Francisco is clear enough. 

Nathan William MacChesney, of Chicago, President of 
the American Institute of Criminal Law and Criminology : 

As president of the American Institute of Criminal Law and Crim- 
inology I owe it to you to express our appreciation of the endeavor 
which is being made in your city to organize a New York state society 
for the thorough, painstaking, scientific investigation of these questions. 

Popular dissatisfaction with the administration of justice, both civil 
and criminal, in this country has grown apace in the last decade, and 
the protests against the present methods have been given voice chiefly 
by our distinguished President in his writings, and the campaign has 
been carried on under the auspices of the American Bar Association, 
through the writings of Mr. Everett P. Wheeler, of this city, and Pro- 
fessor Roscoe Pound of Harvard University. The demand for reform 
is nation-wide and insistent, and the chief points of such demand may 
be stated as follows : 

First, a general desire for and insistence upon a simplified procedure. 

Second, a widespread belief and insistence that the courts shall be 
responsive to the enlightened social conscience of the day. 

Third, a demand that higher standards shall prevail at the bar, in 
order that persons with anti-social tendencies may find it impossible to 
secure men of standing and training to promote violations of the law 
and render impossible their punishment. 

The difficulties in meeting the demand for reform are numerous. 

First, the general demand always impinges upon what some particular 
class regards as its special rights, and at various times almost every por- 
tion of the community is in opposition to some law. 

Second, even where there is general agreement as to the reform 
needed, conflict between different advocates of the reform often makes 
concrete legislation almost impossible. Many people interested in a re- 
form would apparently rather see it fail altogether than be obliged to 
cooperate with one of the opposing factions ; and thus reform meets 
opposition oftentimes, even at the hands of friends. This is notable 
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where distinct classes differ in their view of the problem. For instance, 
psychologists, penologists, criminologists and lawyers approach crime 
from such widely variant points of view that it is impossible to get 
them together under any system. 

Third, difficulty is found in securing attention for such legislation, 
because criminal-law reform lacks political value to members of the 
legislature. They give attention to matters far less important, because 
such matters have political value. 

Fourth, the presence of lawyers in the legislatures is an additional 
difficulty oftentimes, because some of them regard the present techni- 
calities as a " trade asset." 

Fifth, sentimentality affects all legislation of this character, because 
of the general theory that anyone accused of crime must necessarily be 
the " under dog." Yet we know, as a matter of fact, that in this day 
society comes pretty near occupying that position, rather than the man 
who is accused of crime. 

That reforms must be brought about immediately we all know ; for 
the man of the street to-day believes and would endorse the saying of 
Solon, uttered two thousand years ago, that " laws are like spider's webs, 
which catch the small flies but through which the great flies break." 
Whether that is true or not, so long as the public believes it, it has a 
disastrous effect upon the administration of law ; it lowers the standing 
of the lawyer and the public respect for law. 

England in 1873 in its Judicature Act abandoned all the theories and 
practises which form the historical background of our absurd systems 
and buttressed technicalities of to-day, and brought about a system 
which is at once simple, effective, expeditious and modern. New York 
in 1848 attempted a reform of its procedure which was very advanced 
for that time, and New York is still far ahead of my own state, Illinois, 
whose procedure to-day is the procedure of England at the time of 
George the First. What definite remedies, then, in view of the ex- 
perience of England and progressive legislation in states like New York, 
Massachusetts, New Hampshire, Wisconsin, Kansas and Oklahoma, 
may we hope to secure in the near future to remedy the apparent 
abuses, and satisfy the public demand, both lay and professional, for 
some solution of the problem ? 

Briefly, the following may be safely recommended and earnestly de- 
manded, though in effect they cover much of the ground that has 
already been better covered this evening : 

First : No judgment should be set aside or reversed and no new 
trial granted on the ground of misdirection of the jury, of improper ad- 
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mission or rejection of evidence, or of error in any matter of pleading 
or procedure, unless it shall appear to the examining court that such 
error has affected the substantial rights of the parties. Such a pro- 
vision was originally drafted by President Taft, has since been recom- 
mended by the American Bar Association, and has just been passed by 
the Congress of the United States. To that end constitutional changes 
may be necessary to allow a consideration of the facts by an appellate 
tribunal. 

Second : The right of the prosecution to comment upon the defend- 
ant's refusal to testify should be secured. 

Third : The right to use private confessions obtained by officers of 
the law (commonly called "the third degree") should be abolished. 
The same right of change of venue should be given to the state as to 
the accused, and removals under proper restrictions from one county to 
another should be allowed. This doing away with the private confes- 
sion and granting to the prosecution the right to comment upon a de- 
fendant's refusal to testify, will have important results. In all proba- 
bility the defendant will testify more often than he does now, and we 
shall not be under the constant danger of having the sympathies of 
juries appealed to on account of the use of " third degree " confessions, 
as they are called. As a matter of fact such confessions are often 
obtained under conditions which ought to discredit them. 

Fourth : The provision requiring a unanimous verdict should be done 
away with, and in all except capital cases, a three-quarters verdict 
should be allowed. 

Fifth : The amendment of indictments should be allowed at any time 
provided the character of the charge be not changed, and provided the 
accused be given the right to prepare any additional defense made 
necessary by such change. No substantial rights of the defendant would 
in any way be sacrificed by such a provision, and those disreputable and 
disgraceful cases would be done away with in which convictions have 
been set aside on the ground of some trifling technical error in the 
indictment. You are all probably familiar with the line of cases re- 
ferred to, notably the Missouri case of a crime against a woman, a case 
reversed by the supreme court because of the omission of the word " the " 
in the phrase, " against the dignity and peace of the state." That sort 
of thing discredits the law, and as Solicitor General Lehmann has said, 
" places the definite article above the sanctity of woman in the state of 
Missouri." 

Sixth : Instructions should be prepared by the court, with the assist- 
ance of counsel, who should thereafter be limited to objections raised at 
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such times. This idea of placing upon the trial judge, in the hurry and 
confusion of an important trial, the entire burden of the charge and of 
allowing counsel at their leisure to seek out the highways and byways of 
possible error, when such error could have been corrected at the time 
of the trial, is a mark of barbarism. 

Seventh : The power of the trial judge should be rehabilitated, so 
that he can exercise his common-law powers with the right to sum- 
marize and comment upon the evidence, as in the federal courts, and 
cease to be what President Taft has designated so aptly as a " mere 
moderator in a religious assembly." 

Eighth : The same number of challenges should be allowed to the 
state as to the accused, and both sides should be placed, so far as pos- 
sible, upon the same footing, without undue hardship to the accused. 
Personally, however, I do not believe in what is so often advocated, 
namely, the right of appeal on the part of the state. The expense, 
notoriety aud worry incident to a properly conducted single trial for a 
criminal offense, is all any person accused of crime should have to face, 
and if technicalities are eliminated, and the state has a fair opportunity 
to convict, it should be limited to the single trial without appeal- 
Under present conditions it would indeed seem as if the state should 
have the right of appeal, but it seems to me far better that these other 
improvements should be effected, and the state limited to trial without 
appeal, because oftentimes it takes practically all that a poor defendant 
has in order to have his case properly presented. 

Ninth : Public defenders are sometimes advocated. I do not believe 
that such a change would accomplish what its friends think it would. 
Such defenders however, should by all means be provided if an appeal 
is to be allowed the state, in order to minimize the burden on the ac- 
cused, who is often without means to face the power, prestige and re- 
sources of the state. 

Tenth : Where the accused takes the stand in his own behalf, he 
should be subject to cross-examination, and should be taken to have 
waived his constitutional privilege against self-incrimination. 

Eleventh : The principle of second jeopardy should not apply in case 
of mistrial or re-trial. It is absurd, under present conditions, to have a 
prisoner practically escape all prosecution because of a mistrial, and I 
do not believe that the doctrine of jeopardy was ever intended to 
govern such conditions. The sooner we do away with the idea that it 
does cover it, the better. 

Twelfth : An indictment should be sufficient if it (a) specifies the 
crime, its time and location, (b) with sufficient particularity to prevent 
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a second prosecution. It would seem as if that were sufficient, and as 
a matter of fact, in England it is sufficient. They do not have that 
absurd verbiage and constant repetition which we have here. A study 
of conditions in England has recently been made under the auspices of 
the American Institute. The report shows that substantial justice has 
been done under their rule with reference to indictment. 

Thirteenth : Press comments should be stringently limited to (a) 
actual report of the proceedings (b) without comment editorially or 
otherwise (c) and without comment from the state's or district attorney. 
Most of us have got tired of having the district attorney or the state's 
attorney say what he expects to prove, commenting on the evidence. 
Too often statements are given out for publication in connection with 
criminal prosecutions which cannot possibly have come from any other 
place than the state's or district attorney's office. 

Fourteenth : Jurors should not be disqualified because of the reading 
of accounts or hearing of rumors regarding alleged crime, but only 
when they cannot give a fair verdict because of fixed opinion. 

Fifteenth : Expert testimony should be rigidly regulated, and if ex- 
perts are not furnished by the state, their qualifications should be passed 
upon by it, their fees limited, and contingent fees absolutely prohibited. 

Sixteenth : The state should have the right, under proper restrictions, 
to compel accused persons to produce any paper or thing of importance 
in connection with the trial. 

Seventeenth : Jury service should be compelled on the part of prac- 
tically every citizen. To that end the time of such service should be so 
fixed as to give the least possible inconvenience to those called for such 
jury service. 

Eighteenth : A transcript of the evidence of a witness on a former 
trial, whom it is impossible to produce, should be competent evidence 
in a second trial. 

These are all well-considered reforms, many of which have already 
been tested in various jurisdictions, and their enactment in any one 
jurisdiction will go far to remove the present widespread criticism. It 
is well to remember in this connection that the courts and the law bear 
an unjust burden of criticism everywhere because of the massing of the 
various defects in each of the state jurisdictions and in the federal 
courts in such a way as to compare those defects with the results 
achieved in a single jurisdiction, such as England. 

This is obviously unfair. Much has been accomplished, but much 
yet remains to be done. The outlook for improved conditions is ex- 
ceedingly bright. The interest of our distinguished President has called 
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public attention in a pointed way to the needs and needed remedies, 
and has pushed forward the reform of our criminal law and procedure 
at least a decade. 

President Cleveland referred to needed reforms in his annual mes- 
sages, President Roosevelt vigorously condemned certain aspects of our 
judicial administration, but it has remained to President Taft both to 
call attention to the need of such reform and to formulate, at least in 
part, the remedy. 

The formation and work of the American Institute of Criminal Law 
and Criminology and the publication of its journal marked the first 
effort in English-speaking countries to secure thorough scientific data 
upon which to act, and to secure the proper cooperation of all forces, 
lay, scientific and legal, interested in the solution of the problem. And, 
last of all, the holding of such conferences as this indicates a desire and 
intention upon the part of those having knowledge of the subject to 
grapple with its solution, and not leave it to haphazard methods by the 
uninformed ; but rather to lead, guide and assist onr various legislatures 
in their endeavor to find a solution. 

They are entitled to our help, our interest and our encouragement, 
as citizens interested in reform, who have the time, ability and know- 
ledge to do these things. And it is encouraging when a group of people 
will get together like this, and insist upon fulfilling a part of their duty, 
at least, in discussing these subjects, and giving formal approval to views 
which have received sanction elsewhere. 



